


the smoking of tobacco products

and workplace exposures.'

In 1986, the United States Surgeon
General issued the report “The Health
Effects of Involuntary Smoking™"”
The report states in its summary, “In-
voluntary smoking 15 a cavse of dis-
case, including lung cancer in healthy
nonsmokers, *** The simple separa-
tion of smekers and nonsmokers * *
* may reduce, but does not eliminate,
the exposure of nonsmokers to envi-
ronmental tobacco smoke.” ¥

The book Acive and Pussive Smoking
Flagards in the Workplace was published
in 1994.'7 The author noted “More re-
cently, the effects of inhalation of ETS
by non-smokers have become a press-
ing public health concern. *** Many
of the known toxic and carcinogenic
agents found in mainstream cigarette
smoke have also been shown to he
present in sidestream smoke.”

In 1991, the National Institures
for Occupational Safety and [Health
(NIOSH) issued Current Intelligence
Bulletin 54, “Fnvironmental Tobacco
Smoke in the Workplace: Lung Cancer

& Other Health Effects.””

letin states
“NIOSH therefore recommends
that ETS be regarded as a potential
occupational carcinogen in confor-
mance with the OSHA carcinogen
policy, and that exposures to ETS
be reduced to the lowest feasible
concentration. Employers should
minimize occupational exposute to
ETS hy using all available preven-
tive measures.”

The bul-

B. Diesel Exhaust Knowledge

The capacity of the constituents
of diesel exhaust o cause disease has
been the subject of study literally for
hundreds of years. Sir Percvall Pott
was an English surgeon, and is thought
to be the first to link an occupational
exposure to cancer. He demonstrared
in 1775 that young chimney sweeps
were experiencing an increased rate of
scrotal cancer due to their exposure to
soot (containing PAFs) as they sat on
chimneys to do their work, The advent
of the diesel engine and the diesel era
in the American railroad industry fu-
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eled continued research on the con-
stituents of diesel exhanst and whole
diesei exhaust throughout the 1900s,
The first known actual notice to
the American railroad industry that
diesel exhaust could be a carcinogen
among railroad workers dates back ai-
most sixty years, In 1955, Mr. Robert
Straub, a general claims attorney for the
Chesapeake & Ohio Railway Compaay,
presented a paper entitled “Potential
Dangers From Exposure To Diesei Lo-
comotive Exhaust” to various claims
representatives at & meeting of the
General Claims Division of the Asso-
ciation of American Railroads (AAR).
To support his presentation, Mz
Straub cited numerous scientific and
industry publications.” His presenta-
tion to the railroad claims represen-
tatives accurately explained the con-
stituents of diesel exhaust, including
carcinogenic chemicals, and how the
respirable particles in diesel exhaust
carry the carcinogenic chemicals to the
depths of the hungs.® His presentation
was generally published in 1955 in a
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Diesel exhaust contains particulate
matter consisting of tiny particles of
unburned particles of carbon that ap-
pear as dark smoke or soot from the
exhaust of a diesel engine. Many of
these particles are small enough to be
respirable {inhaled). More than 1,000
organic chemicals are attached to the
respitable particles, including benzo(a)
pyrene, PAHS, and nitrated PAlIs
When breathed, the smallest of these
respirable particles carry the carcino-
genic chemicals deep into the lungs
Studies have shown that the PAHs on
the respirable particles can be absorbed
in the lungs and cause mutations in cel-
lular DNA.

Physicians employed by American
railroads continued to discuss the haz-
ards of diesel exhaust at AAR meetings
heid in the 1960s, 1970s, and 1980s.
Minutes from a 1965 meeting of the
physicians lists lung cancer as a pos-
sible {llness caused by diesel exhavse®
Minutes from other AAR meetings
show that the physicians renewed their
discussions of the hazards of diesel
cxhaust in the 1980s after the publica-
tion of several epidemiological stud-
ies demonstrating an increased risk of
lung cancer among diesel exhaust ex-
posed railroad workers,

In 1988, NIOSH issued Curtent
Intelligence Bulletin 50, “Catcinogenic
Effects of Diesel Exhaust,”™ where it
is noted “NIOSH recommends that
whole diesel exhaust be regarded as “a
potential occupational carcinogen’....”
This warning was based, In patt, on
medical studies in the 198(s that
showed an elevated incidence of lung
cancer among railroad workers.

In 2002, the United States Envi-
ronmental Protection Agency issued a
report “Health Assessment Document
For Diesel Iingine Ixhaust” which
concluded that diesel exhaust is “likely
to be catcinogenic to humans by inha-
lation.”®  This comptehensive report
notes its conclusion is based on the to-
tality of evidence from human, animal
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and other supporting studies.

IIl. The Federal Employers Liabil-
ity Act and Locomotive Inspection
Act
A railroad wotker who develops ill-
ness because of exposure to FTS and/
ot diesel exhaust in his workplace may
have a cause of action against his em-
ployer railroad for compensatory dam-
ages. The Federal Employers Liability
Act (FELA) provides that a railread op-
erating in interstate commerce whose
negligence causes injury to an employ-
ee is liable for compensatory damages
to the injured employee.™ Under the
FELA, an occupational illness is con-
stdered an njury.®
The effect of a second Act of
Congress, the Locomotive Inspection
Act (LIA), requites that a locomotive
operated on a railroad’s line be free of
conditions which cteate unnecessary
danger of personal injury.® The fail-
ure to provide a locomotive that is
safe to operate on the milroads line
without unnecessary danger of pet-
sonal injury violates the LIA, mak-
ing the railtoad strictly liable under
the FELA. A rajlroad is also strictly
lisble when it fails to comply with
regulations issued by the Federal Rail-
road Administration {FRAY® Several
regulations are applicable to diesel ex-
haust exposure cases. Section 229.7 of
49 C.ER. states that the Federal Rail
Safety Laws (e.g., the LIAY:
make it unlawful for any carter to
use or permit to be used on its line
any locomotive unless the entire
locomotive and its appurtenances
{1} Are in proper condition and
safe to opetate in the service to
which they are put, without unnec-
essary peil to life or limb; and (2)
Have been inspected and tested as
required by this part.

Section 229.43 of 49 CFR, en-
tithed “Fixhaust and Battery Gases™™
states “Products of combustion shall
be released entitely outside the cab and
other compartments. Exhaust stacks

*”5‘%

i,

shall be of sufficient height or other
means provided to prevent entry of
products of combustion into the cab
ot othet compartments under usual
operating conditions.”

The LIA is a strict Hability stature,
unltke the FELA, and contributory
negligence of the injured emplovee
does not opetate to teduce the recov-
ery undet the FELA® Assumption of
the risk is not a defense in an action
under the FELA. 45 USC §54.

IV. Evidence Necessaty for a Sub-
missible Case

The evidence in a suit brought
by a railroad worker under the FELA
for occupational disease due o expo-
sure to harinful substances must show
that the worker was exposed to the
substance, that the railtoad was negli-
gent in causing o failing to eliminate
the exposure, and that the exposure
caused, in whole ot in part, the illness.
In a claim under the LIA, the evidence
must show that an unsafe condition of
a locomotive opetated on the railroad’s
line caused, in whole ot in part, the il}-
ness. The presence of diesel exhaust in
a locomotive cab being operated on a
railroad’s line is a violation of the LIA,
which establishes a prima face 1IA vio-
laion.™ There is no reported simiar
ruling for ETS in a locomotive cab, but
the Surgeon General’s statement that
there is no risk-free exposure to ETS 1s
a significant basis for the assertion that
exposure to ETS while occupying a lo-
comotive operated on a railroad’s line is
a violation of the LIA,

V. Exposure

‘The plaintiff m an FELA suit wiil
be an important source of informa-
tion about his exposures. For example,
a locomotive engineer will be able to
exphin the daily presence of diesel
exhaust in the locomotive cab and the
frequency that his co-workers smoked
in the locomotive cab, in crew trans-
portation vans, and in office buildings
where he will have often reported for
work and received assignments. A con-
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ductor/brakeman will have had similar
exposures in locomotives, as well as
exposures to ETS when they rode in
cabooses.™

The greater the exposure that can
be established, the stronger the case
will be, since most occupational dis-
cases due to ETS and diesel exhaust
are felt to be “dose response” diseascs,
Further, the greater the exposure, the
more credible the case. It is always im-
pottant to interview the plaintiff’s co-
workets to identify witnesses who will
corroborate the plaintiff’s testimony
about exposure.

Exposures to diesel exhaust and
ETS in railroad workers have been
studied by a number of investigators™
Two studies that consideted the expo-
sure of railroad workers to diesel ex-
haust also tangentially considered the
presence of TS in the workplace of a
raiiroad worker.™

VI. The Railroad’s Non-Delegable

Duty Arises From Its Knowledge
FEvery railroad operating in inter-

state cormumnerce has 2 continuous, non-

delegable duty to provide its employees
with a reasonably safe place in which to
work.* “This continuous duty to pro-
vide & reasonably safe place to work,
while measured by foreseeability stan-
dards, is broader under the [FELA}
than a general duty of due care”™ The
duty becomes more imperative as the
tisk to the employee increases.”

The continuous duty of care re-
quites a rairoad employer to know
the nature of the substances used in
its business™ Foresceability is “an ¢s-
sential element” of negligence under
the FELA" Thus, establishing the
tailroad’s zctual or constructive knowl-
edge of the hazards of TS and diesel
exhaust is crucial to a claim under the
FELA.

Documents from the AAR and
possibly, a railroad’s mternal documents
may show that the railroad had actual
knowledge of the hazards of ETS and
The 1955 claims min-
utes referenced above show that claims
representatives from vartous raiiroads
were told that diesel exhaust contains
carcinogens, and that ratlroads should

diesel exhaust,

be concerned about its capacity for
causing cancer. There are additional
documents from the AAR which show
that physicians emploved by railroads
discussed ne-smoking policies and die-
sel exhaust throughout the 19605, 705,
‘B0s and ‘00s%

A plaintiff is not required to estab-
lish the ilroads actual knowledge of
the hazards in its workplace to establish
a prima facie case™ The railroad may be
found liable on the basis that it should
have known of the hazards of sub-
stances in its wotk place, but failed to
act reasonably i the face of this con-
structive knowledge.¥’ The availability
of medical information about the haz-
ards of z substance is one method of
establishing constructive knowledge of
the hazards.® The United States Court
of Appeals for the Tenth Circuit has
stated:

But medical evidence was adduced

and reference was made to medical

publications which tended to show
that for some time prrior to the dis-
ability and death of the deceased,

the fola case corinued an page 44
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the fela case continueed from page 43
it was known that inhaling fumes
and mists containing vapotized oil
may bring about lipoid pneumo-
nia.  Accordingly, the continued
inhaling of the smoke and fumes
atising from the tank confaining
quenching oil presented an indus-
trial hazard of which the defendant

was required to have knowledge.”

VII, Negligence

Once evidence of the railroad’s ac-
tual o1 constructive knowledge of the
hazards of ETS and diesel exhaust is
intzoduced, the focus turns to whether
the railroad acted reasonably in the face
of this knowledge. Bvidence of the
ratlroad’s failure to educate its workers
about the hazards, failuze to take steps
to minimize or eliminate exposures,
and failure to take steps to implement
a no-smoeking policy will be some evi-
dence of neglipence. The following al-
legations of negligence are typical in a
complaint from such a suit:
a.  Negligently failed to provide Plain-
tiff with a reasonably safe place in

F
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which to wotk; and/or

b.  Negligently failed to provide plain-
tiff with safe or adequate equipment to
protect them against exposure to die-
sel exhaust and environmental tobacco
smoke; and/or

¢ Negligently exposed plantiff to
diesel exhaust and environmental to-
baceo smoke; and/or

d Negligently failed to warn plain-
tiff of the hazards of exposute diesel
exhaust and environmental tobacco
smoke when it knew or should have
known of such hazards; and/or

e. Negligently permitted unsafe work
practices to become routine work prac-
tices; and /or

t. Negligently failed to implement
steps it knew would be effective to pro-
tect against, reduce, and/or eliminate
exposure to diesel exhaust and environ-
mental tobzacco smoke,

The following allegations of viola-
tions of the LIA are typicat in a com-
plaint from such cases:

& Dailed to provide phintiff with lo-
comotives whose apputtenances were
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in proper and safe condidons; and/or

b, Required plaintiff to work on or
near locomotives, which were unsafe
because they were contaminated with
diegse! exhaust and environmental to-
bacco smoke; and/or

¢.  Required plaintiff to work on or
near locomotives with diesel exhaust
present i1 the cabs of the locomotives
in violation of 49 C.FR. 229.43,

Again, the testimony of the plaintiff
and his co-workets will be important
evidence of the raillroads negligence
and violations of the LIA.

It is also well established that evi-
dence of the practices of other rail-
roads Is relevant to the issue of a de-
fendant railroad’s reasonable conduct.®
The practices of another raifroad,
therefore, may be proved to show the
defendant railroad did not act reason-
ably.

For example, if the defendant/
railroad did not institute a no-smoking
policy untit 2002, evidence that another
railroad banned smoking in 1988 may
be some evidence of the defendant
ratiroad’s negligence.”

ATG LegalServe, Inc.™ is 4 process serving and full-service
litigation support provider. We are fully licensed, insuved, and
- serving papers daily from our Chicago location. Qur staff is
:‘experienced and our prices are competitive, We deliver the finest
process serving available to lawyers today. We serve all 102 counties
in lllinois and offer nationwide reach through our extensive network.

ATG LegalServe combines modern techniques with old-
fashiened hard work to get the job done on time, every time.

44 Trial Journal

By,
T

Velume 16, Number 2 ® Summer 2014




IX. Causation

The railroad’s negligence (or viola-
tion of the LIA) need only be a cause
of the alleged injury to impose liability.
It need not be the only cause, major
cause, PIOXUMALS CAse, Or even 4 sig-
nificant cause.® If the negligence or
LIA violation is a cause to any extent,
no matter how slight, the causation
element is established.”  Accordingly,
a submissible case can be ¢stablished
even if the worker was exposed to sub-
stances other than ETS and/or diesel
exhaust, on the job or off the job, that
might have contributed to his cancer.

Relatively recently, the United
States Supreme Court affirmed the
principle that the railroad is liable for
the full extent of the injury if its negli-
gence played any part in producing the
injury.® There is no apportionment of
dasmages among the railroad and other
tortfeasors/ causes, if any.

IX. Expected Railroad Defenses

A defendant railroad can be ex-
pected to spend much of its efforts
on the subject of whether the alleged

Volume 16, Number 2 ® Summer 2014

exposures caused the disease alleged,
especially if the disease is other than
lung cancer. The tailtoad usually files
a motion asking the court to rule that
the opinions of the plaintiff’s experts
should be excluded because the basis
for their opinions and the methodol-
ogy they used to reach their opinions
ate unreliable and scientifically un-
sound. The plaintiff’s attorney must
foresee this by insuzing that the plain-
tiff’s experts are reputable and have
reliable and substantial evidence of
exposures,” have received and consid-
ered the plaintiff’s medical history and
medical tecords, and have considered
and relied on relevant epidemiologic
literature.

Some raiflroads have conducted air
monitoring tests in later years to detect
constituents of diesel exhaust. These
samplings, however, have been sporad-
ic at best and likely will not have been
made on the locomotives the plaintff
occupied or during his work on the lo-
comotives or in his workplace. Because
exposures to ETS and diesel exhaust
are highly variable due to a vatiety of

SIGNATURE BANK

factors, a strong argument can be made
that any such air monitoring samples
are irrelevant to the case at hand.

X. Conclusion

While an FELA claim for cancer
caused by exposure to ETS and/or die-
sel exhaust can be complex and chal-
lenging, there is a meritorious scientfic
basis for making such a claim. Tn ad-
ditton to helping a stricken emplovee,
a global benefit of such claims is that
they create an mnpetus for eatroads to
provide safer workplaces.
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States,” accessed Jamuary 11, 2014,
http://en.wikipedia.org/wiki/List_
of smoking_bans_in_the_United_
States#Statewide_bans_on_smoking
tn_all_enclosed__public_places.

2 Hawusrath v New York €. RR Ca.
401 F2d 634, 637 (6™ Cir. 1968).

B Ragerr v Mimsewd P RR. Co.. 352
.S, 500, 506 (1957) and Baker » Balti-
more & Obin RE. Co., 502 F2d 638, 643
(6", Cir. 1974).

M Norfolk & W. Ry Co. n yers, 538
US. 135, 141 2003).

# It is usually advisable and effec-
tive to retain an industrial hyglenist w
evaluate the plaintiff’s exposure based
on testimony of the plaintitf and co-
workers in light of industrial hygiene
principles. This zeport can then be
supplied to the plaintiff’s causation ex-
perts to provide additional foundation
for their causation opinions.

Bill Gavin concentrates his law practice
in the litigation of FELA toxic exposure
infuries, products liability, propane gas
explosions, and general negligence claims.
He is a 1980 graduate of St Louis
University School of Law and practices as
Gavin Law Firm with offices in Belleville,
Hlinois and Memphis, Tennessee. Mr.
Gavin is board certified by the National
Board of Trial Advecacy in Civil Trial
Advocacy and Pre-Trial Practice.  *
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